exchanging and selling seeds/propagating material" 2 . Such practices, which are often referred to as the informal seed sector, are of crucial importance for seed security in Africa, supplying more than 80% of the total food crop seed used by farmers 3 . The same practices are also considered an important farmers' right in the International Treaty on Plant Genetic Resources for Food and Agriculture. Yet, the breeder's right under the UPOV 1991 Convention has always been understood to forbid farmer-to-farmer exchange of seed of protected varieties.
Assessment of the critique
The UPOV 1991 system will protect only new varieties that are granted a plant breeder's right, which means that all varieties currently in use by farmers in the region will remain free of ing and organize seed markets, two important tools permitting farmers to access a wide range of new varieties. By establishing such systems, African countries aim to meet requirements of the World Trade Organization's Agreement on Trade-Related Aspects of Intellectual Property Rights (TRIPS) Article 27.3.b and, in addition, hope to incentivize breeding and the introduction of new varieties, allowing farmers to access "a wide range of improved varieties to contribute to the attainment of the regional goal of economic development and food security" 1 .
UPOV is, however, strongly opposed by a wide range of civil society organizations. They are of the opinion that the proposed legal framework is unsuitable for African countries, as they fear that the UPOV 1991 system "outlaws centuries-old practices of farmers freely using, Around the same time, UPOV assessed a draft legislation of the African Regional Intellectual Property Organization to be in conformity with its 1991 Act, paving the way for this East-African organization to become a UPOV member as well. The Southern African Development Community is currently drafting similar legislation. Altogether, these regional organizations represent 42 African countries. These decisions are controversial among those who believe they will have a negative impact on smallholder farmers' seed systems. Here, we show in this commentary that African countries, by seizing the opportunity to implement a broad interpretation of one of the UPOV 1991 provisions, can overcome the controversy and establish a plant variety protection system that supports commercial seed systems without negatively affecting smallholders.
UPOV embraced and criticized
Plant variety protection is a proven method for supporting commercial seed systems in many countries. By granting an exclusive right to the commercialization of new varieties, it provides an incentive to invest in plant breed-A solution to the controversy on plant variety protection in Africa
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African countries can establish a plant variety protection system that supports commercial seed systems without negatively affecting smallholder farmers.
An Ethiopian farmer in her barley seed crop field. restrictions on the use, exchange and trade of farm-saved seed. The real question is whether new and improved varieties, once they are protected by plant variety rights, will still be accessible to the smallholder farmers who may need them the most. Improved varieties that are bred in the formal sector reach smallholders mainly through the same informal channels of seed saving, exchange and local trade, which assures their availability and affordability.
For countries where food and nutrition security continue to be at stake, it is therefore important that plant variety protection does not create additional impediments to the accessibility of improved varieties for smallholder farmers. The civil society organizations do have a point to make as the known interpretation of the UPOV 1991 rules is that exchange and sales of farm-saved seed of protected varieties requires approval by the breeder. The challenge for African countries is therefore to strike a balance between protecting the legitimate interests of breeders in commercial farming systems and meeting the needs of smallholder farmers who depend on informal sources for their seed security and survival.
A solution
Striking this balance could be done by establishing a differentiated system that incorporates varied levels of protection, both for different crops and with respect to different categories of farmers. For example, for commercial farming systems and especially for non-food crops, a country could set the highest protection levels of the UPOV 1991 Act and not allow any use of farm-saved seed without royalty payments. For locally important food crops, commercial farmers could be allowed to use farm-saved seed on their own holding, and smallholder farmers could be allowed to use and exchange farm-saved seed among themselves. Strikingly, the UPOV 1991 convention can provide for such a differentiated approach through its farmers' privilege (UPOV Article 15.2) and the private and noncommercial use exemption (UPOV Article 15.1.i). The farmers' privilege is an optional exemption through which countries may allow farmers to use farm-saved seed of a protected variety on their own holding. The compulsory exemption for "acts done privately and for noncommercial purposes" may provide opportunities to exempt smallholders from being unnecessarily affected. However, UPOV has interpreted it narrowly, that is, the "propagation of a variety by a farmer exclusively for the production of a food crop to be consumed entirely by that farmer and the dependents of the farmer living on that holding, may be considered to fall within the meaning of acts done privately and for non-commercial purposes" 4 .
This interpretation seems not to allow for the exchange of seed among smallholder farmers. Furthermore, civil society organizations understand it to imply that farmers are not even allowed to share food derived from protected varieties with those that do not live on the same farm 5 . However, UPOV recently published a new FAQ on its website, stating that "UPOV Contracting Parties have the flexibility to consider, where the legitimate interests of the breeders are not significantly affected, in the occasional case of propagating material of protected varieties, allowing subsistence farmers to exchange this against other vital goods within the local community" (http:// www.upov.int/about/en/faq.html#Q30). This small but important step shows that the UPOV Council is willing to accept a broader interpretation of the private and noncommercial use exemption than ever before.
Given the fact that neither the explanatory note nor the FAQ have legal force and that the UPOV 1991 convention itself does not define private and noncommercial use, countries can decide for themselves which farmer practices should fall within the scope of this exemption. The African countries and regional organizations aiming to become UPOV members are perfectly positioned to overcome the social controversy by broadening the interpretation of the private and noncommercial use exemption in their national implementation rules. For example, it could be indicated that seed exchange among smallholder farmers is an indispensable aspect of 'subsistence farming' and therefore falls within the scope of the exemption. It would also be necessary to add that the sale on a local market of a surplus harvest by a subsistence farmer is excluded from the scope of the breeder's right. Such an interpretation would be in line with the position of commercial seed companies and members of the European Seed Association, as these farming practices would not affect their commercial interests very much 6 .
A broader interpretation of the private and noncommercial use exemption could thus resolve this important dispute by ensuring that while the traditional farming practices of smallholder farmers are not negatively affected, breeders still enjoy the highest protection standards in the commercial markets. The incentive function of the plant breeders' rights can contribute to agricultural development and support food security.
For current UPOV members, acceptance of a broader private and noncommercial use exemption can also have considerable benefits. The organization would then be likely to see its membership grow, and more importantly, would see national plant variety protection systems better implemented and enforced. In addition, the proposed definition would enable UPOV to accommodate the International Treaty on Plant Genetic Resources for Food and Agriculture provisions on farmers' rights that are focused on smallholder farmers. UPOV's website states that "UPOV's mission is to provide and promote an effective system of plant variety protection, with the aim of encouraging the development of new varieties of plants, for the benefit of society. " It is high time that UPOV takes further action in this direction and that African countries and their regional bodies define their implementation rules for the benefit of both commercial and subsistence farming.
